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THIRD ENERGY PACKAGE
Throughout this publication, we refer to the two Directives and three Regulations adopted by the European Council and the Parliament on 13 July 2009
as the "Third Energy Package". For ease of reference, the Directives and Regulations adopted as part of the Third Energy Package: EU Directives
2009/72/EC, 2009/73/EC and Regulations (EC) No 713/2009, No 714/2009 and No 715/2009 are referred to as the "New Electricity Directive", the
New Gas Directive", the "ACER Regulation", the "New Electricity Regulation" and the "New Gas Regulation", respectively. Where the context so requires,
we refer collectively to the two Directives as the "New Electricity and Gas Directives" and to the Regulations as the "New Electricity and Gas
Regulations", as appropriate.

CLIMATE CHANGE PACKAGE
We refer to the four Directives, one Regulation and one Decision adopted by the European Parliament on 17 December 2008 and the European Council
on 6 April 2009 as the "Climate Change Package". For ease of reference, throughout this publication, we refer to EU Directives 2009/29/EC, 2009/28/
EC, 2009/31/EC and 2009/30/EC as the "New EU ETS Directive", the "Renewable Energy Directive", the "CCS Directive" and the "Biofuel Directive"
respectively. Further, we refer to EU Decision No 406/2009/EC and Regulation (EC) No 443/2009 as the "GHG Reduction Decision" and the
"Emissions Standards Regulation", respectively.
Where required, we have referred to the previous internal energy market directives 1996/92/EC and 1998/30/EC as the "First Electricity Directive" and
the "First Gas Directive", respectively and to Directives 2003/54/EC and 2003/55/EC as the "Second Electricity Directive" and the "Second Gas
Directive", respectively.
Throughout the publication, we refer to Transmission System Operators as "TSO" and to Distribution System Operators as "DSO".

LEGAL ADVICE
Please note that the content of this publication does not constitute legal advice and should not be relied on as such. Specific advice should be sought
about your specific circumstances.
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INTRODUCTION
I am delighted to introduce the 2013 edition of "The
European energy handbook" which is presented in
an updated format. The 2013 edition gives an
in-depth survey of current issues in the energy sector
in 41 European jurisdictions.
The review includes a summary of each legal and regulatory energy
framework and analyses issues such as industry structure, third party
access, the framework applying to use of systems both at the
transmission and distribution levels, market entry, nuclear power and
cross-border interconnection. Authors have given special attention to
the status of the transposition and implementation of the Third Energy
Package and the Climate Change Package into national law.
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For the first time, the national chapters include details regarding the
energy trading regimes and, in those jurisdictions with significant
upstream oil and gas activities, an overview of the main features of the
legislative features of the upstream regime.
In addition to contributions for the European Union, France, Germany,
Spain, Russia and the United Kingdom from our own offices, this year
we have contributions from Schönherr (Albania, Austria, Bulgaria,
Croatia, Czech Republic, Hungary, Montenegro, Romania, Serbia, Slovakia
and Slovenia), Stibbe (Belgium and the Netherlands), Karanovic-Nikolic
(Bosnia and Herzegovina and the former Yugoslav Republic of Macedonia),
PwC Legal / Landwell (Cyprus), Kromann Reumert (Denmark), Raidia
Leijns & Norcous (Estonia, Latvia and Lithuania), Roschier (Finland),
Kyriakides Georgopoulos & Daniolos Issaias (Greece), Arthur Cox
(Ireland), Studio Legale Legance (Italy), Linkage and Mind (Kazakhstan),
Arendt & Medernach (Luxembourg), Buttigieg, Refalo & Zammit Pace
Advocates (Malta), Arntzen de Besche Advokatfirma AS (Norway),
WKB Wierciński, Kwieciński, Baehr (Poland), Esquivel Advogados
(Portugal), Advokatfirman Vinge (Sweden), Homburger (Switzerland),
Hergüner Bilgen Özeke (Turkey), BBA//Legal (Iceland) and Sayenko
Kharenko (Ukraine).
Although the Third Energy Package and Climate Change Package have
now entered into force, not all Member States have transposed the
directives into national law and the European Commission has referred a
number of Member States to the European Court of Justice for either
partial or complete failure to implement the same.

From a European policy perspective, the European Commission and the
Council have underlined the importance of completing the internal
energy market by 2014. However, given the current progress (or lack
thereof) in the transposition of the Third Energy Package, the
achievement of this aim seems doubtful. The European energy sector
can therefore expect more enforcement actions from the European
Commission in 2013. In its work programme for 2013, the European
Commission has also announced a new framework for national
interventions in the energy sector.
The aim of this framework will be to ensure that:
adequate investments are effected; and
market interventions are necessary and proportionate.
In short, 2013 is shaping up to be a busy year of debate and changes in
the European energy sector.
Silke Goldberg
Senior associate, Herbert Smith Freehills LLP
February 2013

© Herbert Smith Freehills LLP 2013
The contents of this publication, current at the date of publication set out in
this document, are for reference purposes only. They do not constitute legal
advice and should not be relied upon as such. Specific legal advice about
your specific circumstances should always be sought separately before
taking any action based on this publication.
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ENERGY LAW IN SWEDEN
Recent developments in the Swedish energy market
By Fredrik Wilkens, partner, and Christian Johansson and Johan Cederblad, associates, of Advokatfirman Vinge, Stockholm

APPLICATION SUBMITTED FOR NEW NUCLEAR
POWER REACTORS
In July 2012, the state owned energy company, Vattenfall submitted a
permit application for one or two new nuclear reactors in Sweden. This is
the first permit application for a new build nuclear reactor since the 1970s.
In 2010 the Swedish government abolished the Nuclear Power
Phase-Out Act1 and made some amendments to the Nuclear Activities
Act2 and the Environmental Code,3 which entered into force on 1 January
2011, in order to lift the ban on the construction of new nuclear power
plants in Sweden. However a permit will only be granted if: (1) the new
reactor will replace an existing reactor; and (2) the existing reactor
will be permanently shut down by the time the new reactor
becomes operational.
An additional prerequisite is that a new nuclear power reactor may only
be constructed on a site where reactors were in operation on 1 January
2011, ie, at the existing nuclear power plants of "Forsmark",
"Oskarshamn" and "Ringhals". As a result, potential new entrants to the
Swedish nuclear market are dependent on the existing players’ (ie,
Vattenfall, E.ON and Fortum) willingness to co-operate in this respect.
Replacing an existing nuclear power reactor is a time-consuming
process. The Swedish Radiation Safety Authority4 estimates that the
entire process, from the day that a permit application is submitted to
commencement of commercial operation, will take between 10 and
15 years. Permits in accordance with the Nuclear Activities Act and
the Environmental Code are issued by the government following
consultations with the Swedish Radiation Safety Authority and the
Planning and Environmental Court.5 The municipality where a nuclear
power reactor will be located has to approve the permit in accordance
with the Environmental Code, failing which no permit may be issued. In
addition, local zoning plans6 must be complied with and a building permit
has to be issued by the municipality.
Vattenfall is of the opinion that 20TWh of nuclear power production
from existing power plants will be phased out between 2025 and 2035
and that, unless a replacement source for such power production is
introduced, this may give rise to turbulence in the electricity market.
Vattenfall plans to initiate analyses and assessments regarding investments
and legal processes in relation to an investment in new nuclear power
reactors. However, a decision regarding an investment will not be made
until a later date since a replacement will only be relevant after 2025.
Since no permit applications for new build nuclear power reactors have
been handled for approximately the last 30 years, the detailed legislation
governing the permit application process is outdated. As a next step, the
Swedish Radiation Safety Authority will decide upon construction
regulations and this process is expected to take about three years. Based
on such future construction regulations, Vattenfall will probably be
requested to submit detailed amendments to its permit application.

PROPOSAL ON MEASURES FOR LESS TIME-CONSUMING
PERMIT APPLICATION PROCESSES IN RELATION TO
RENEWABLES
In August 2012, the Swedish Energy Agency7 submitted a report to the
Swedish government on how to improve the permit application process
for facilities producing renewable electricity.8 The report mainly focuses
on actions that may reduce the time for permit application processes.
Today, the average time to obtain a permit in accordance with the
Environmental Code for a facility producing renewable electricity is
139 weeks and, if the permit decision is appealed, the time period for
handling the matter is extended by an additional 35 weeks.
In 2009, major changes in relation to the permit application process for
wind power were made in the Environmental Code, the Planning and
Building Act9 and the Environmentally Hazardous Operation Ordinance.10
One of the aims was to reduce parallel permit application processes and as
a consequence thereof the requirement to obtain a building permit was, in
general, abrogated in such cases where an environmental permit was
obtained for a wind power plant. Instead, however, the municipalities (which
previously handled the building permit applications) were given a veto in
relation to the environmental permit application. According to the Swedish
Energy Agency, responses from municipalities in relation to their approval
of a wind power project upon the request of a permit authority have been
delayed and unclear. It is therefore doubtful whether a permit application
for a wind power plant has become less time-consuming, notwithstanding
that the requirement to obtain a building permit has been abrogated.
Irrespective of the changes in the legislation in 2009, the Swedish Energy
Agency is of the opinion that parallel permit application processes still
exist for the construction and operation of facilities for the production of
renewable electricity. For instance, permits may be required in
accordance with the Electricity Act,11 the Culture Environmental Act12 and
the Habitat Protection Ordinance.13 A number of different permit
applications may thus have to be submitted by an operator and this
provides an opportunity for opposing parties to pursue avenues of appeal.
Another obstacle for the establishment of wind power plants in Sweden
is the Swedish Armed Forces’ introduction of prohibited areas. Such
areas cover in general 40km around each military airbase.
Based on the above, the Energy Agency proposes a number of measures
to improve the efficiency of the permit application process. The
proposed measures include, inter alia:
a review of the legislation in order to assess the feasibility of a
co-ordinated permit process which covers different issues and
whether such could be effectively regulated;
the preparation of improved guidelines for applicants, for example,
including guidance on what the supervisory authorities and permit
authorities require to be included in an environmental impact
assessment and a permit application;
the preparation of guidelines for the municipalities in order to facilitate
their approval process; and
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improving the dialogue between the Swedish Armed Forces, the
Energy Agency and wind power developers in order to find areas
where the Swedish Armed Forces and wind power plants may co-exist
and to obtain more detailed and comprehensive opinions from the
Swedish Armed Forces.

MEASURES TO REDUCE THE BARRIERS FOR
A PRODUCER OF ELECTRICITY TO CONNECT
TO THE GRID
In general, all holders of a grid concession are obliged to agree to any
requests from persons to be connected to the grid on reasonable terms.
Exemptions from the obligation to accede to such requests may be granted
if there are special circumstances such as, for example, a capacity
shortage. However, the rapid development of power plants for the
production of renewable energy has revealed a commercial barrier for
developers wishing to connect to the grid.
If a developer wants to connect to a grid which has insufficient capacity, all
costs for the construction of additional capacity in those cases where there
is not a relatively high degree of certainty that other developers will request
a connection in the foreseeable future will be borne by the first developer
regardless of how much capacity this developer actually requires. A
developer requesting a connection after a capacity improvement has been
carried out may use the surplus from the first developer’s capacity
improvement without incurring any specific costs.
This barrier may constitute an obstacle to a developer taking the first step
in relation to a development within a certain geographical area. On the
other hand, a grid company is often unwilling to take the risk for the future
use of the surplus by only charging the first developer the costs for such
developer’s capacity requirement. According to the Energy Agency, many
producers may thus be reluctant to be the first developer to connect to a
grid that requires an increase in capacity.
The issue has been assessed in a number of governmental official reports
and authority based assessments. In a governmental bill from 201014, the
government stated that a premature cost allocation for capacity
improvements in the grid necessary for the development of larger
production plants for the production of renewable electricity should be
implemented. According to the government, the purpose of such
legislation would be to ensure that an electricity producer’s share of the
total costs for capacity improvements would correspond to its share of the
total capacity. According to the aforementioned governmental bill, the
issue has to be further assessed, and reportedly such assessment is
currently being carried out by government offices. Based on oral
information from the government’s office, a governmental bill may be
presented during the first half of 2013, but nothing has been decided yet.
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OVERVIEW OF THE LEGAL
AND REGULATORY FRAMEWORK
IN SWEDEN
A.

ELECTRICITY

A.1

Industry structure

The five largest Swedish electricity generators account for over 85% of
Sweden’s total production, of which Vattenfall, E.ON and Fortum jointly
account for 80%. The Swedish state, through Vattenfall, owns 39.6% of
the installed generation capacity, foreign entities own 39.8%, Swedish
municipalities 12.5%, while other categories of generator account for
the remaining 8.1%. In recent years, the proportion of the total
generation capacity in the hands of the Swedish state and Swedish
municipalities has declined, while other categories of generator have
increased their ownership.1
The Swedish national grid is state owned and operated by the Swedish
utility company Svenska Kraftnät. The regional grids are owned by five
large power generators. The local grids are owned by 171 private, state
and municipal companies or co-operative associations.
Concessions for national connections to the grid are required to be
submitted to the Swedish Energy Markets Inspectorate, which also
issues various regulations in respect of grid connections. The Swedish
Energy Markets Inspectorate is the Swedish regulator of the electricity,
natural gas and district heating markets, and is a subordinate agency to
the Ministry of Enterprise, Energy and Communications. The Swedish
Energy Markets Inspectorate works to improve the functionality and
efficiency of these markets. It supervises network tariffs and grants
licences, known as network concessions, for the construction and use of
power lines and gas pipelines. The Swedish Energy Markets Inspectorate
also has an overall responsibility for ensuring that the network-based
energy markets function well, and it also has an operational role as
expert authority with regard to electricity trading matters.
As the network authority, the Swedish Energy Markets Inspectorate is
responsible for monitoring network operations. It monitors the
compliance of various market players with the requirements of the
Electricity Act2, with the exception of monitoring compliance with
requirements regarding electrical safety and system responsibility (for
further details see below).
Electricity is transmitted from power stations to consumers via power
lines, consisting of three levels. The national grid consists of high voltage
systems and has been built up to transmit large volumes of electricity
over great distances. The regional grids transmit electricity from the
national grid to local grids and sometimes to high consumption users.
Electricity transmission is a regulated activity, which means that an entity
wishing to engage in grid operations is required to have a grid concession
for a particular transmission line or for all transmission lines within a
certain territory. However, exemption rules3 apply to inter alia internal
grids connecting two or more electrical production plants. Concessions
for national connections are granted by the government or by the
Swedish Energy Markets Inspectorate. International connections may
only be granted by the government. Concessions have a limited duration
of 40 years for particular transmission lines and 25 years for all
transmission lines within a certain territory.

A concession may only be granted where an establishment is suitable
from a general point of view and subject to certain conditions. Such
conditions usually protect both public interests and individual rights such
as security, health and environment.
The transmission of electricity (which in practice is a natural monopoly)
is still regulated, whereas competition is allowed in relation to electricity
generation and electricity trade.
The full ownership unbundling model has been implemented in Sweden
so that any legal entity involved in the generation of electricity or
electricity trade activities is prohibited from also being involved in grid
operations. Furthermore, the Electricity Act prohibits a TSO from being
involved in generation or natural gas trade activities. A member of the
board of directors, the managing director, or an authorised signatory of a
distribution system operator which is part of a vertically integrated
undertaking and whose network serves more than 100,000 connected
customers may not be a member of the board of directors, the managing
director, or an authorised signatory in another group company producing
or supplying electricity. The accounts for grid operations are to be drawn
up separately and shall always be kept separate from accounts in respect
of other businesses pursued by a concession holder. The holder of a
concession is required to draw up an annual report, which is to be
submitted to the Swedish Energy Markets Inspectorate. The report has
to be available for public review.

A.2

Third party access regime

All holders of grid concessions are obliged to connect anyone wishing
to be connected to the holder’s line on reasonable terms (subject to
certain exemptions, mostly technical). This obligation to connect a
third party is more comprehensive for a holder of a concession for all
lines within a certain geographical area compared to that of a holder of a
concession for a specific line. Exemptions from the obligation to connect
others may be granted if there are special circumstances, such as, for
example, a capacity shortage.
The Electricity Act does not impose any specific obligations on third
parties wishing to obtain access to the grid. It is, however, common that
the holder of the grid concession makes the issuing of a bank guarantee
for the whole, or part of, the amount to be paid by the third party a
condition for the grid connection.
The charges levied and other conditions imposed on the transmission of
electricity and connection to a power line or to a power line grid are
called grid tariffs. The grid tariff payer is entitled to access the entire
transmission system and is therefore entitled to buy and sell electricity
through the electricity market area. Local grid charges include regional
and national grid charges.
Grid tariffs must be objectively justifiable and may not discriminate.
Following recent changes to the Electricity Act, income frames are to be
established by the Swedish Energy Markets Inspectorate in advance, for
every four year period. Such income frames shall cover reasonable costs
for carrying on the network business during the relevant period and
should generate a reasonable return on the capital necessary for carrying
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on the business. The skill with which the network operator runs its
business will also be taken into account when the income frames
are established.
For licence obligations, see A.1 above.

A.3

Market entry (supply and generation)

A plant for generation of electricity in general requires a permit pursuant
to the Swedish Environmental Code.4 There is however no difference in
the requirements for an environmental permit between existing and new
operators. As regards specific obstacles for new entrants in a nuclear
power business, see section E below.
Grid capacity is often mentioned as an obstacle to the development of
new wind power plants which may delay new wind power projects. This
is however not a specific problem for new entrants, but a general
obstacle for all wind power developers.
For further information, see A.1 above.

A.4

Public service obligations and smart metering

Network operators are required to transmit third parties’ electrical power
on reasonable terms. The transmission of electrical power has to be of
good quality and the network operator is under an obligation to remedy
any deficiencies in the transmission to the extent that the costs of
remedying the deficiencies are reasonable when compared with the
inconvenience caused to the relevant electricity consumers.
A network company has an obligation to assign a supplier to a customer
who does not actively choose one itself. It is also obliged to notify the
customer of which supplier it has assigned and of the possibility to
change supplier. The assigned supplier shall without delay notify the
customer of its terms and conditions.
Sweden has recently implemented legislation designed to promote a
more open and efficient energy market and requiring all electricity
meters in Sweden to be read on a monthly basis. Obstacles to the use of
smart meters and intelligent networks are currently being investigated
and the government has announced that it has identified a number of
barriers, such as weak incentives for investments in new technology and
the design of the tariff system.

A.5

Cross-border interconnectors

The current interconnectors are Svenska Kraftnät in respect of Norway,
Finland, Denmark and Poland (to the Swedish border) and Baltic Cable AB
(an entity owned by Statkraft Energy Europe AS) in respect of Germany.
Svenska Kraftnät is also planning a new link to Lithuania - NordBalt. A
permit application has been filed with the Swedish Energy Markets
Inspectorate and the link is expected to be operational in 2015 or 2016.
Currently, no permit for the import or export of electricity is required
in Sweden.

B.

GAS

B.1

Industry structure

Sweden has around 37,000 natural gas consumers of which
approximately 3,600 are business customers. In 2011, 15TWh of natural
gas was consumed.5
Following Swedegas AB’s acquisition in 2011 of E.ON Gas Sverige AB’s
part of the transportation system, the entire Swedish transportation
system is now owned by Swedegas AB. The Swedish Energy Markets
Inspectorate is responsible for monitoring the natural gas market in
accordance with the Natural Gas Act6 and for issuing various regulations.

Svenska Kraftnät is currently responsible for the system for the national
supply of natural gas, which means that it is responsible for maintaining
the short-term balance in the Swedish natural gas system. However, on
30 August 2012 Swedgas AB became a certified transportation system
operator (pursuant to Article 10 of the New Gas Directive) and is
expected to assume Svenska Kraftnät’s system responsibility sometime
during 2013.
The Natural Gas Act contains provisions regarding natural gas pipelines
and the storage of natural gas.
Generally, natural gas pipelines (or storage facilities) may not be built or
used without a concession from the government. However, a concession
is not required where, for example, a pipeline is situated after a metering
and control station.
Concessions are granted by the government but applications for such
concessions are to be submitted to the Swedish Energy Markets
Inspectorate. In connection with an application for a concession, an
environmental impact assessment7 and other information should be
provided in accordance with the Swedish Environmental Code.
A concession has to state the principal route of the pipeline. The initial
term of a concession is normally 40 years. Concessions for a pipeline will
only be granted if the route is deemed suitable and in the general public
interest. Concessions may be granted subject to certain conditions. Such
conditions usually protect general interests and individual rights, such as
security, health and environment. An applicant for a concession must be
suitable to conduct operations in respect of the concession from the
general public’s viewpoint.
Since 2005, all companies have been able to choose their natural gas
supplier. Since 2007, the natural gas market has also been open to
private consumers in accordance with the Second Gas Directive.
The transmission markets are still organised as local monopolies.
The full ownership unbundling model has been implemented in Sweden
so that a TSO may not be involved in generation or natural gas trade
activities and shall be independent of companies carrying on such
generation and trade activities. Furthermore, the Natural Gas Act
prohibits any company being involved in natural gas transfer activities
from also being involved in gas trading activities. A member of the board
of directors, the managing director, or an authorised signatory in a TSO
may not have the corresponding position in a company producing or
supplying natural gas.

B.2

Third party access regime to gas transportation
networks

An owner of a natural gas pipeline is obliged to connect other natural gas
pipelines on reasonable terms. However, this obligation does not apply
where a pipeline does not have the requisite capacity or if there are other
special grounds. In addition, an owner of a natural gas pipeline is obliged
to transport natural gas on reasonable terms. None of these obligations
apply where the natural gas pipeline is used solely for the owner’s own
account.
The Swedish Energy Markets Inspectorate’s audit of the network
companies’ methods for establishing charges aims to ensure that these
methods are objective and non-discriminatory in accordance with the
Natural Gas Act. The audit of the distribution charges used to be
performed retrospectively, but following legislative changes in 2012 a
switch to advance regulation has been made.

B.3

LNG and gas storage

The first Swedish LNG terminal, located in Nynäshamn south of
Stockholm, commenced operations in 2011.

Pursuant to the Natural Gas Act an owner of a natural gas pipeline is
obliged to connect gas storage or LNG terminals on reasonable terms.

B.4

Market entry

It has previously been questioned whether the Swedish natural gas
market is sufficiently open to competition. As mentioned under B.1
above, the Swedish natural gas market is relatively small and has mainly
only one line of supply, as there is principally only one natural gas
exporter to Sweden. Also, most contracts are entered into on a long-term
basis, which makes market entry more difficult.
For a description of legal barriers to entering the market (licence
requirements) see B.1 above.

B.5

Public service obligations and smart metering

The operator of a natural gas pipeline is under an obligation to transmit
natural gas on reasonable terms.
The network companies have an obligation to assign a supplier in cases
where the customer does not actively choose one. It is also obliged to
notify the customer of which supplier it has assigned and of the
possibility of changing supplier. The assigned supplier has to notify the
customer of its terms and conditions without delay.
The Swedish Energy Markets Inspectorate has announced that the
implementation of smart metering in the Swedish market shall take
place gradually. As a first step it has been proposed that manual reading
for natural gas customers with an annual consumption exceeding
300MWh shall no longer be permitted.

B.6

Cross border interconnectors

Natural gas is currently only imported to Sweden from Denmark. The
only current cross border interconnector is Swedegas AB.

C.

ENERGY TRADING

C.1

Electricity trading

Since the deregulation of the Swedish electricity market in 1996,
electricity trading has taken place in a free competitive market open to
any new participants. Trade takes place either through bilateral
agreements or on the Nordic electricity exchange.
Generally, trading companies do not generate electricity but instead
purchase it from electricity generators. Large generating companies do,
however, have their own sales and supply companies.
Electricity trading is subject to legislative requirements as well as private
regulations issued by, among others, NASDAQ OMX Commodities
Europe (formerly Nord Pool ASA). Applicable legislation provides for
consumer protection. Currently, no permit for import or export is
required in Sweden.
NASDAQ OMX Commodities Europe is a commodity derivatives
exchange authorised by the Norwegian Ministry of Finance and
supervised by the Norwegian Financial Supervisory Authority. It has
adopted its own rules and agreements for traders active on this
exchange and has a vital role in facilitating electricity trade within the
Nordic region. It consists of a physical spot market for power trading on
an hourly basis and a financial futures market for trading in futures
contracts for up to three years ahead, as well as a clearing service. Since
2010, NASDAQ OMX Commodities Europe has been a wholly owned
subsidiary of NASDAQ OMX. However, Nord Pool Spot AS – the
operator of the market for electrical energy – remains owned by the
Nordic TSOs (as from 1 August 2012 the Estonian and Lithuanian TSOs
also own 2% each).
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Contracts, such as electricity derivatives, are mainly used by electricity
trading companies in order to protect themselves against volatile prices
in the electricity market. Standard agreements, such as ISDA Master
Agreements, are commonly used by electricity trading companies.
Svenska Kraftnät – the Swedish TSO – is responsible for maintaining the
balance between production and consumption of electricity in Sweden.
Svenska Kraftnät collaborates with approximately 40 players, known as
balance providers, who have assumed the balance responsibility for one
or more electricity consumers. Balance responsibility involves assuming
financial responsibility for Sweden’s electricity system, hour by hour,
being supplied with the same amount of power that is being used by
electricity consumers. The balance provider creates a balance between
supply and consumption by planning its production (if the balance
provider is a generator), and by buying and selling power by trading with
other balance providers on the power exchange. Deviations in frequency
arising during the operating phase, due to the balance providers not
being able to create a perfect balance, are corrected by Svenska Kraftnät
during the hour of delivery (balance regulation).
Balance providers capable of changing their production or consumption
during an hour of delivery may submit bids to Svenska Kraftnät regarding
upward or downward regulation. Normally, the bids are to be submitted
no later than 30 minutes before the start of the relevant hour and should
state the price and quantity.

C.2

Gas trading

Financial trading is not very common in Sweden. The majority of gas
trading is physical. For physical gas trading, long-term contracts are used
for the Swedish market.

C.3

Introduction of EMIR and REMIT

The European market infrastructure regulation ("EMIR") was introduced
to regulate the OTC derivatives market, with the aim of mitigating
counterparty risk by way of requiring the clearing of trades by central
counterparties and the reporting of trades to a trade repository. EMIR is
– together with a new Swedish act on OTC derivatives, central
counterparties ("CCPs") and reporting of trades complementing EMIR –
at the time of writing expected to come into force on 1 January 2013.
Although it has not yet come into force, EMIR has already had a direct
effect on the NASDAQ OMX clearing setup and as of 1 March 2012,
NASDAQ OMX, in line with the EMIR requirements, maintains a
guarantee fund to which users contribute and consequently enforces a
loss-sharing scheme among its members.
The regulation on wholesale energy market integrity and transparency
("REMIT") came into force on 28 December 2011 and was introduced to
improve the integrity and transparency of the wholesale energy market
by way of establishing rules to stop insider trading and require the
reporting of transactions. Investigation of market abuse and prosecution
of confirmed cases are left to national regulatory authorities, which for
Sweden will be the Swedish Energy Markets Inspectorate. Sweden
(alongside other Member States) has until 27 June 2013 to adapt its
legislation in order to give its regulatory authorities the necessary powers
in order to enforce REMIT. The draft Swedish law complementing REMIT
was presented in September 2012.

D.

CLIMATE CHANGE AND SUSTAINABILITY

D.1

Climate change initiatives

A carbon dioxide tax was introduced in 1991. In 2009, taxes were also
introduced for nitrous oxide and perfluorocarbon (each of carbon dioxide,
nitrous oxide and perfluorocarbon "greenhouse gas"). Although certain
sectors pay a lower greenhouse gas tax, and even if special rules for the
reduction of the tax for energy-intensive industries remain applicable, the
tax rate has still been increased from SEK0.25/kg in 1991 to SEK1.10/kg in
2011. Some sectors are exempt from the greenhouse gas tax altogether.
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Emissions trading

Trade of emission allowances8 under the EU emissions trading
scheme governed by the Emissions Trading Directive (2003/87/EC)9
was introduced in Sweden in 2005. The regulations have been
implemented by way of the Emissions Trading Act10 and the Emissions
Trading Ordinance.11
According to the Emissions Trading Act, all companies covered by the
emissions system are required to have a specific permit to emit carbon
dioxide. This permit is required in order to obtain emission allowances.
Operators covered by the emissions trading scheme cannot conduct
activities without a permit. To qualify for a permit, the operator must
monitor and report the level of emissions. An application must be
submitted to the local County Administrative Board.12
Since 1 January 2012 aviation operators have been included in the EU
emissions trading scheme. In general, all flights arriving at or departing
from an airport within the EU are included.
The basis for the trade of emission allowances is a cap on the maximum
level of emissions per year and for each period of trade. Each operator
will receive a number of tradable emission allowances. Two companies
can enter into purchase contracts between themselves or through
brokers. Since June 2012 a Union Registry for Emissions Trading
("URET") has been used for the registration of emission allowances and
transaction of allowances.
URET itself is not a marketplace for emissions trading. URET simply
notes completed transactions between two parties.13 Trading takes place
via an emissions trading exchange, broker or between companies. Trade
is currently conducted at the Nordic energy exchange NASDAQ OMX
Commodities Europe.
Following the implementation of the Markets in Financial Instruments
Directive 2004/39/EC ("MiFID")14 by means of the new Securities
Market Act15 in 2007, trading of emission allowances no longer triggers a
licensing requirement under Swedish law and, as a result, the rules and
regulations applicable to financial trading no longer apply to the trading
of emission allowances.

D.3

Carbon capture and storage

The legislative framework relevant to carbon capture and storage
consists mainly of the Emissions Trading Act (described above) and the
Energy Tax Act.16 The Energy Tax Act contains provisions regarding the
payment of an energy tax and a particular carbon dioxide tax. The
Swedish Environmental Code should also be considered as part of the
most relevant legislative framework.
The implementation of the CCS Directive will be mainly through the
Swedish Environmental Code. The Swedish parliament17 has approved
amendments in order to implement the CCS Directive. The amendments
enter into force in January 2013. Carbon capture storage will be
considered as an environmentally hazardous operation and an
environmental permit will be required prior to carrying out any
construction work. The application has to be approved by the
government. In addition, the government has also proposed an
amendment to the Emissions Trading Act including a possibility for an
operator to store its CO2 emissions in carbon capture storage instead of
handing over allowances. The amendments are proposed to enter into
force in January 2013.

D.4

Renewable energy

Relevant legislative and regulatory regime
The government has announced that the generation target for 2020
includes 50% from renewable energy. An electricity certificate system
was introduced in 2003 with the objective of increasing the use of

electricity from renewable sources by 17TWh between 2002 and 2016.
The planning objective for wind power production includes a
requirement that local authorities must have agreed plans for 10TWh of
wind power production by 2015. The government’s recently revised
production targets for renewable energy imply an increase in the use of
electricity from renewable sources by 25TWh between 2002 and 2020.
The electricity certificate system is a market-based support system
designed to assist expansion of the production of electricity from
renewable sources and from peat in Sweden. Under the system,
electricity certificates are issued to operators of approved plants
producing and metering electricity from renewable energy sources or
peat at the rate of one certificate unit per MWh. Demand for certificates
is created by the fact that all electricity suppliers, and certain electricity
users, are required to buy certificates corresponding to a certain
proportion of their electricity sale or use. By selling their certificates, the
producers of electricity from renewable energy sources can receive
additional revenue which provides further support for their production of
electricity. Accordingly, the system supports the expansion of electricity
production from renewable sources and the introduction of new
technologies.
Electricity certificates are traded on the NASDAQ OMX Commodities
Europe exchange.
If an insufficient number of certificates have been purchased in any given
year, the electricity supplier (and certain electricity users) must pay a
penalty to the Swedish Energy Agency for every outstanding certificate.
The electricity certificate system has proved to be an effective
instrument to increase production of renewable energy, which has
resulted in a recent decision to extend the system until 2035. The quota
obligation will be calculated on the basis of new quotas that will apply
from 2013 to 2035.
Since 1 January 2012 Norway and Sweden have a common market for an
electricity certificate system based on the Swedish model.
Following the implementation of MiFID by means of the new Securities
Market Act, trading of electricity certificates (like emission allowances)
no longer triggers a licensing requirement under Swedish law and, as a
result, the rules and regulations applicable to financial trading no longer
apply to the trading of electricity certificates.
In order to facilitate the development of wind power, the threshold
between the notification requirement and the permit requirement for
wind turbines was changed in 2009 from measurement by installed
capacity to measurement by height and quantity. Notification to the local
municipality is now required for erecting up to two onshore wind
turbines not being higher than 150m each or seven onshore wind
turbines not being higher than 120m each. Permits are required for larger
onshore wind power plants and for all offshore wind power plants. In
general, a notification must be submitted to the municipality and a
permit application must be submitted to the County Administrative
Board. In addition, an amendment stipulating that a wind power plant
must be approved by the municipality before an environmental permit
may be issued was introduced. Such municipal decision is made by
politicians (without any requirements to provide their legal grounds for a
decision) and have, at least in some cases, created delays and
uncertainties for developers of wind power plants.
Another focus area for the government is the further simplification of the
rules and regulations relating to the connection of electricity from
renewable sources to the grid. It has been announced that the
connection of offshore wind power production to the grid is of particular
interest to the government.

Legal obligations to invest renewable capacity
There is a legal obligation for all holders of grid concessions to connect
anyone who wishes to be connected to the holder’s line on reasonable
terms, subject to certain, mostly technical, exemptions, eg, capacity
shortage. There is no obligation for holders of grid concessions to invest
in further capacity to service renewable (or other) energy plants.18

D.5

Biofuel

The act on sustainability criteria for biofuel and bioliquids19 implementing
the Renewable Energy Directive entered into force in 2010. The act
states, inter alia, that in order for biofuels and bioliquids to be deemed
"sustainable" their use needs to entail a 35% decrease in greenhouse
gases as compared to usage of fossil fuels. From 1 January 2017, the
threshold will be increased to 50%. Biofuels are only entitled to
electricity certificates to the extent that they are deemed "sustainable" in
accordance with the aforementioned act.

D.6

Energy efficiency

Council Directive 2006/32EC on energy use efficiency and energy
services has been implemented by way of the Ordinance on Energy
Efficient Measures for the Public Sector.20
A recent Swedish committee report concluded that the European
Commission’s proposed directive on energy efficiency (repealing Council
Directives 2004/8/EC and 2006/32/EC), in particular the requirement
therein that public authorities should be required to refurbish at least 3%
of their buildings (by floor area) each year, is not compatible with the
subsidiarity principle and should therefore be reconsidered by the
European Commission.

E.

NUCLEAR ENERGY

There are three nuclear power plants in Sweden today – "Forsmark",
"Oskarshamn" and "Ringhals" - comprising ten operative reactors. The
nuclear power plant "Barsebäck" was closed in 2005. The plant
originally had two reactors - one was closed by the government in 1999
and the other in 2005.
The construction, possession and operation of nuclear plants and
dealings with nuclear material and nuclear waste are governed mainly by
the Nuclear Activities Act21 and the Environmental Code. The Nuclear
Activities Act contains provisions relating to permit requirements, the
final storage of nuclear waste, the decommissioning of plants and safety
in general and the Environmental Code contains provisions relating to
permit requirements and environmental protection. Provisions aiming to
protect people, animals and the environment against the harmful effects
of radiation are also contained in the Radiation Protection Act.22
The act on financing arrangements for the disposal of nuclear waste23
contains provisions which oblige holders of permits to possess or
operate a nuclear reactor to pay charges to finance the disposal of spent
nuclear fuel and other radioactive waste from nuclear reactors and
certain other expenses.
Following the abolition of the Nuclear Power Phase-Out Act and certain
amendments to the Nuclear Activities Act and the Environmental Code
in 2010, the ban on the construction of new nuclear power plants in
Sweden was also abolished as from 1 January 2011. One precondition for
obtaining permission to construct new reactors is that the new reactor
replace one of the existing reactors and that the latter be permanently
shut down. The new nuclear power reactors may only be constructed on
sites where present reactors currently in operation are located, and as a
result, potential new entrants on the Swedish nuclear market are
dependent on the existing players’ (Vattenfall, E.on and Fortum)
willingness to co-operate in this respect. (For further information regarding
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replacement of nuclear power plants, please see the "recent
developments" article at the front of this chapter)
Payment of damages in the event of damage connected to nuclear
activities or material will be governed by the Act on Liability and
Compensation for Radiological Accidents (the "Liability Act"),24 which
was issued in 2010 but enters into force on a later date which is yet to be
decided by the Governement. Pursuant to the Liability Act, the operator
of a nuclear power reactor that is in operation for the purpose of
extracting nuclear energy shall be obliged to ensure, by way of effecting
liability insurance or by putting some other financial security in place, that
funds corresponding to approximately €1,200 million (under the current
legislation this figure is approximately €300 million) are available in case
of an accident so as to compensate injured parties who are entitled to
damages. The terms and conditions of the insurance should be approved
by the government or by the Swedish Financial Supervisory Authority.
Once the government has decided that the Liability Act will enter into
force, the operators of nuclear power reactors in Sweden will do this not
only under strict liability (ie, without any need to prove fault) but also
under unlimited liability, and as a result the operators will be liable for
damages to the extent the above mentioned insurance and/or financial
security is not sufficient (under current legislation liability is limited to
approximately €300 million). It should however be noted that under the
new act the liability is only unlimited for the operating company and not
for its owners, ie, the basic rule of freedom from liability for the owner of
shares in a Swedish limited liability company laid down in the Swedish
Companies Act will remain intact.

F.

UPSTREAM

There are currently limited upstream activities in Sweden.
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